AMENDATORY SECTION (Amending WSR 11-13-109, filed 6/21/11, effective
7/22/11)

WAC 242-03-020 Function. The function of the board is to make
informed decisions on appeals within the scope of its ((Furisdietion))
statutory authority arising from implementation of the Growth Manage-
ment Act, Shoreline Management Act, and State Environmental Policy
Act, in a clear, consistent, timely, and impartial manner that recog-
nizes regional diversity.

AMENDATORY SECTION (Amending WSR 12-05-110, filed 2/22/12, effective
3/24/12)

WAC 242-03-025 ( (Farisdietion-)) Statutory authority. ( (Sthjeet
matter—Furisdietiens)) The board ((skhadt?)) has statutory authority to
hear and determine:

(1) Petitions alleging that a state agency, county, or city is
not in compliance with the requirements of:

(a) The Growth Management Act; or

(b) Chapter 90.58 RCW as it relates to the adoption or amendment
of shoreline master programs, including the department of ecology's
approval or denial of such adoption or amendment but excluding the de-
partment of ecology's adoption of a shoreline master program by rule
pursuant to RCW 90.58.070(2); or

(c) Chapter 43.21C RCW as it relates to plans, development regu-
lations, and amendments adopted under the act or chapter 90.58 RCW; or

(2) Petitions from cities or the governor relating to an adopted
county-wide planning policy; or

(3) Petitions alleging that the ((twernty)) 20-year growth manage-
ment planning projections adopted by the office of financial manage-
ment pursuant to RCW 43.62.035 should be adjusted.

AMENDATORY SECTION (Amending WSR 23-11-077, filed 5/17/23, effective
6/16/23)

WAC 242-03-060 Board office. (1) The administration of the
board i1s consolidated in one office - The environmental and land use
hearings office:

Growth Management Hearings Board
c/o Environmental and Land Use Hearings Office
1111 Israel Road S.W., Suite 301
Tumwater, WA 98501

P.0O. Box 40903

Olympia, WA 98504-0953

website: www.eluho.wa.gov

ELUHO Main Office: 360-664-9160
Fax: 360-586-2253

Regional Email Inboxes

email: eastern@eluho.wa.gov
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email: western@eluho.wa.gov
email: central@eluho.wa.gov

(2) Unless a party does not have the technological capacity to do
so, the filing of all petitions, briefs, exhibits, and other documents
related to any proceeding before a regional panel shall be electroni-
cally through the CMS. Exhibits must be formatted and filed in accord-
ance with the board's electronic exhibit requirements. Information
about accessing the CMS and regquirements for exhibits is available at
the ELUHO website at www.eluho.wa.gov.

(3) Email or mail filings shall substitute for filing through the
CMS in the event that the filing through the CMS is unavailable or im-
possible or if a party does not have the technological capacity, such
as lack of access to an internet connection or a computer, to utilize
the CMS.

AMENDATORY SECTION (Amending WSR 11-13-109, filed 6/21/11, effective
7/22/11)

WAC 242-03-095 Case numbering. The board shall assign a case
number to each petition for review which shall be the official refer-
ence number for purposes of identification. The first two digits of
the case number shall correspond to the last two digits of the calen-
dar year in which the petition was filed. The third digit shall desig-
nate which regional panel ((kas—Fgrisdietion)) shall preside over the
matter. The Eastern Washington panel shall use the digit "1"; the
Western Washington panel shall use the digit "2"; and the Central Pu-
get Sound panel shall use the digit "3." The last four digits shall be
numbered sequentially in order of receipt. Consolidated cases are gen-
erally assigned the number of the last filed petition followed by a
"C."

AMENDATORY SECTION (Amending WSR 16-02-114, filed 1/6/16, effective
2/6/16)

WAC 242-03-510 Index of the record. (1) Within ((sh3ety)) 30
days of service of a petition for review, the respondent shall file
with the board and serve a copy on the parties ((ef)) an index listing

all materials used in taking the action which is the subject of the
petition for review, including materials submitted in public comment.
The index shall contain sufficient identifying information to enable
unigque documents to be distinguished.

(2) Concurrent with the filing of the index, the respondent shall
make all documents in the index reasonably available to the petition-
ers for inspection and copying without the necessity for a public re-
cords request. In addition, the written or electronic record of the
legislative proceedings where action was taken shall be available to
the parties for inspection or transcription. Respondents may charge
for the cost of copies of documents requested by other parties in ac-
cordance with RCW 42.56.120, as amended.
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(3) Within seven days after the filing of the index, any other
party may file a list of proposed additions to the index. To the ex-
tent such documents were submitted to the jurisdiction or a part of
the Jjurisdiction's proceedings prior to the challenged action, they
are presumed admissible subject to relevance. If the respondent ob-
jects to any proposed addition, the petitioner may bring a motion to
supplement the record as provided in WAC 242-03-565.

(4) Respondent may file a corrected index to add, delete, or cor-
rect the listing of documents it considered, without the necessity for
a motion to supplement the record, by no later than a week before the
date for filing the petitioner's prehearing brief.

AMENDATORY SECTION (Amending WSR 23-11-077, filed 5/17/23, effective
6/16/23)

WAC 242-03-530 Presiding officer—Powers and duties. It shall
be the duty of the presiding officer to conduct conferences or hear-
ings in an impartial and orderly manner. The presiding officer shall
have the authority, subject to the other provisions of the act or
these rules to:

(1) Inspect the petition for review to determine whether, on its
face, compliance with requirements for ((stbjeet—matter Jurisdietion))
the board's statutory authority over the matter, procedural filing and
service requirements, and standing requirements of the act is shown,
and if compliance is not shown, to recommend an action or to refer the
issue to the board for resolution;

(2) Require that parties not represented by counsel designate a
spokesperson (s) ;

(3) Conduct the prehearing conference, seek clarification or sim-
plification of issues, establish the case schedule, and regulate the
course of the case;

(4) Rule on all procedural matters, objections and routine mo-
tions; resolve procedural issues concerning service of documents by
email or by mail in light of technical capabilities or other circum-
stances;

(5) Rule on all evidentiary matters including supplementation of
the record;

(6) Decide motions for intervention, amicus, or compliance par-
ticipant status;

(7) Consolidate cases for hearing pursuant to RCW 36.70A.290(5)
or coordinate cases pursuant to WAC 242-03-030(5) and 242-03-030(6)
when such consolidation or coordination will expedite disposition and
avoid duplication of evidence and argument;

(8) Review cases for settlement or mediation opportunities and
assist the parties in arranging such sessions;

(9) Administer oaths and affirmations if witnesses are permitted
to testify, authorize discovery, or 1issue subpoenas in exceptional
circumstances as provided in RCW 34.05.446;

(10) Encourage the parties to stipulate to the admissibility of
documents 1in advance of a hearing and rule on issues concerning the
content of the record;

(11) Limit the length of a brief or impose format restrictions;

(12) Rule on requests for settlement extensions;
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(13) Determine whether oral argument will be allowed on a motion
and, if so, schedule the hearing; determine whether a conference or
hearing shall be held by teleconference or in person;

(14) Require a party to provide a complete copy of the comprehen-
sive plan, county-wide planning policy, or other core document germane
to determination of the case;

(15) Waive any requirement of these rules unless a party shows
that it would be prejudiced by such a waiver; and

(16) Take any other action necessary and authorized by these
rules, the act, or the Administrative Procedure Act, chapter 34.05
RCW.

AMENDATORY SECTION (Amending WSR 23-11-077, filed 5/17/23, effective
6/16/23)

WAC 242-03-540 Prehearing conference—Purpose. The purpose of a
prehearing conference is to:

(1) Determine the feasibility of and encourage settlement of the
matter or any portion thereof and provide information about mediation
as set forth in WAC 242-03-575;

(2) Obtain a stipulation of relevant facts including the board's
( (Ferisditetion)) statutory authority to consider the matter, the peti-
tioner's standing in the matter, and the timeliness of the petition
for review;

(3) Obtain agreement as to the issues of law and fact presented
and their clarification, simplification, limitation, or resolution, so
as to frame the final issues to be decided by the board;

(4) Rule on any pending matters of intervention, consolidation,
or the qualification of individual board members or the composition of
the panel;

(5) Determine the witnesses, if any, that may be allowed to be
called by the parties;

(6) Set the final case schedule for filing motions, deadlines for
briefing, and date and time of the hearing on the merits;

(7) Determine the approximate time necessary for the presentation
of evidence and/or argument of the respective parties;

(8) Obtain all other information which may aid in the prompt dis-
position of the matter; and

(9) Resolve procedural issues concerning service of documents by
email or by mail in light of technical capabilities or other circum-
stances.

AMENDATORY SECTION (Amending WSR 11-13-109, filed 6/21/11, effective
7/22/11)

WAC 242-03-545 Prehearing order. (1) Within seven days after
the prehearing conference, the presiding officer shall issue a pre-
hearing order memorializing rulings of the board at or prior to the
prehearing conference, establishing the issues for resolution in the
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case, and setting the final case schedule for motions, briefing, and
the hearing on the merits. The prehearing order may include:

(a) Admissions concerning ( (Furiseietieon)) Lthe board's statutory
authority to consider the matter, standing, or timeliness of the ap-
peal;

(b) Provisions concerning the record, documents to be provided,
witnesses allowed, 1f any, and authenticity and/or admissibility of
exhibits;

(c) Limitations on length of briefs and the coordination of argu-
ments from parties with related issues; or

(d) Any other matters that may expedite the resolution of the
matter.

(2) Any objection to such order shall be made in writing within
seven days after the date the order is dated. The prehearing order
shall control ensuing proceedings unless modified for good cause by a
subsequent order.

AMENDATORY SECTION (Amending WSR 21-17-069, filed 8/12/21, effective
9/12/21)

WAC 242-03-555 Dispositive motions. (1) Dispositive motions on
a limited record to determine the board's ((Surisdietien)) statutory
authority to consider the matter, the standing of a petitioner, or the
timeliness of the petition are permitted. The board rarely entertains
a motion for summary Jjudgment except in a case of failure to act by a
statutory deadline or a procedural challenge to the State Environmen-
tal Policy Act (SEPA) compliance.

(2) Dispositive motions and responses shall be filed by the dates
established in the prehearing order. The board may refuse to hear a
motion that is not timely filed, except where good cause is shown.

(3) The presiding officer, taking into consideration the complex-
ity and finality of the issues raised, may, in the presiding officer's
discretion, request a reply brief from the moving party, schedule a
telephonic hearing for argument of the motion or may defer the board's
consideration of the motion until the hearing on the merits.

(4) Unless the order on dispositive motions is a final order pur-
suant to WAC 242-03-030(9), no motion for reconsideration will be al-
lowed.

AMENDATORY SECTION (Amending WSR 21-17-069, filed 8/12/21, effective
9/12/21)

WAC 242-03-590 Briefs. (1) A petitioner, or a moving party when
a motion has been filed, shall submit a brief addressing each legal
issue 1t expects the board to determine. Failure by such a party to
brief an issue shall constitute abandonment of the unbriefed issue.
Briefs shall enumerate and set forth the legal issue(s) as specified
in the prehearing order.

(2) Briefs shall be filed according to the requirements and
schedule in the prehearing order or any subsequent order amending the
briefing schedule.
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(3) Clarity and brevity are expected to assist the board in meet-
ing its statutorily imposed time limits. A presiding officer may limit
the length of a brief and impose format restrictions.

(4) A copy of any development regulation provision cited in the
brief shall be included as an appendix, unless the provision is quoted
verbatim in the brief.

(5) Where there is a map in the record that helps illustrate the
material facts, petitioner shall include a copy of that map as an ex-
hibit to the brief.

(6) The respondent shall indicate in its brief whether it has de-
layed the effective date of the action subject to the petition before
the board until after the board issues its final decision and order.

AMENDATORY SECTION (Amending WSR 23-11-077, filed 5/17/23, effective
6/16/23)

WAC 242-03-720 Dismissal of action. (1) Any action shall be
dismissed by the board:

(a) Upon petitioner's withdrawal of the petition for review be-
fore entry of a final decision and order; or

(b) Upon stipulation for dismissal by petitioner(s) and respond-
ent (s) ((before—entryof o finaldeeision—and—order)).

(2) Any action may be dismissed by the board:

(a) Upon motion of the respondent alleging that the petitioner
has failed to prosecute the case, failed to comply with these rules,
or failed to follow any order of the board; or

(b) Upon the board's own motion for failure by the parties to
comply with these rules or any order of the board.

(c) Upon the board's own motion for petitions that are frivolous,
not within the board's ((stbjeet—matter —urisdietion)) statutory au-
thority to consider the matter, not in compliance with procedural
service and filing requirements, or the petitioner's lack of standing.

AMENDATORY SECTION (Amending WSR 11-13-109, filed 6/21/11, effective
7/22/11)

WAC 242-03-820 Final decision and order. (1) In its final deci-
sion and order, the board shall either:

(a) Find that the state agency, county or city is in compliance
with the requirements of chapter 36.70A RCW, chapter 90.58 RCW as it
relates to the adoption, denial or amendment of shoreline master pro-
grams, or chapter 43.21C RCW as it relates to adoption of plans, de-
velopment regulations, and amendments thereto, under RCW 36.70A.040 or
chapter 90.58 RCW; or

(b) Find that the state agency, county or city is not in compli-
ance with the requirements of chapter 36.70A RCW, chapter 90.58 RCW as
it relates to the adoption, denial or amendment of shoreline master
programs, or chapter 43.21C RCW as it relates to adoption of plans,
development regulations, and amendments thereto, under RCW 36.70A.040
or chapter 90.58 RCW.

(2) If the board's final decision and order finds noncompliance:
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(a) Conclusions of law 1in the final decision and order shall
specify the nature, scope, and statutory basis for the finding of non-
compliance.

(b) The board shall determine and set forth in the final order
whether the county or city has delayed or suspended the effective date
of the action subject to the petition before the board until after the
board issues a final determination pursuant to RCW 36.70A.300 (4) (b).

(c) The board's final decision and order shall remand the matter
to the state agency, county, and/or city and establish a compliance
schedule as specified in RCW 36.70A.300 (3) (b).

((#e>)) (d) The board retains ((Furisdietieon—o¥f)) authority over
the matter until the board issues its final order on compliance.

(3) In its final decision and order, the board may determine that
part or all of a comprehensive plan or development regulations, in-
cluding shoreline master program provisions, are invalid if the board:

(a) Makes a finding of noncompliance and issues an order of re-

mand;

(b) Includes in its final decision and order a determination,
supported by findings of fact and conclusions of law, that the contin-
ued validity of part or parts of the plan or regulation would substan-
tially interfere with the fulfillment of the goals of the act; and

(c) Specifies the part or parts, if applicable, of the plan or
regulation that are determined to be invalid and the reasons for inva-
lidity.

(4) The effect of a determination of invalidity is as set forth
in RCW 36.70A.302.

AMENDATORY SECTION (Amending WSR 11-13-109, filed 6/21/11, effective
7/22/11)

WAC 242-03-960 Continued noncompliance—Recommendation to the
governor. If the board finds that the county, city, or state agency
continues to be in noncompliance with the act, the board shall trans-
mit its findings to the governor. The board may recommend that sanc-
tions authorized by the act be imposed or, in the alternative, refer
the matter to the department of commerce to provide technical assis-
tance to facilitate speedy resolution of the finding of noncompliance.
A county or city's efforts to meet a compliance schedule shall be con-
sidered by the board in making a recommendation on sanctions to the
governor or in recommending a referral to the department of commerce.
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