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Washington State Growth Management Hearings Boards

In 1990, the Legislature enacted the Growth Management Act, RCW 36.70A so
as to create a state-wide method for comprehensive land use planning that would
prevent uncoordinated and unplanned growth. The Legislature subsequently
established three independent Growth Management Hearings Boards — Eastern
Washington, Western Washington, Central Puget Sound - and authorized that
these boards “hear and determine” allegations that a city, county, or state agency
has not complied with the goals and requirements of the GMA, and related
provisions of the Shoreline Management Act (SMA), RCW 90.58, and the State
Environmental Policy Act (SEPA), RCW 43.21C.

During the 2010 Legislative session, with Senate Bill 6214, the Legislature
restructured the Growth Management Hearings Boards, eliminating the previous
structure and establishing a single seven-member board to hear cases on a
regional basis; this new structure became effective on July 1, 2010. Therefore,
this Digest of Decisions represents a historical synopsis by keyword of the
substantive decisions issued only by the Western Washington Growth
Management Hearings Board from its inception until June 30, 2010.
Decisions issued by the regional panels after July 1, 2010 are contained in a new
Digest which will combine decisions of all three regions (Western, Eastern and
Central Puget Sound). Historical synopsis of Board decisions from Eastern and
Central Puget Sound issued prior to July 1, 2010 are contained in those Boards
respective individual Digests of Decisions.

Along with a synopsis of substantive decisions, this Digest of Decisions provides
a listing of petitioners and respondents with the associated case number, a
glossary of acronyms, GMA legislative history, and relevant published court
cases. Users of this Digest are reminded that decisions of the Board are
subject to a court appeal and thus some of the excerpted cases may have
been impacted by subsequent court and/or Board holdings. It is the
responsibility of the user to research the case thoroughly prior to relying
on its holdings.
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Counties and Cities West of the Crest of the Cascade Mountains that are
not within the CPSGMHB'’s Jurisdictional Boundaries:

Western Washington Growth Management Hearings Board (WWGMHB)
E-mail to: Western@wwgmhb.wa.gov

Board Members as of June 30, 2010:
James McNamara

Will Roehl

Nina Carter

King, Snohomish, Pierce, and Kitsap Counties:
Central Puget Sound Growth Management Hearings Board (CPSGMHB)
E-mail to: Central@cps.gmhb.wa.gov

Board Members as of June 30, 2010:
Margaret A. Pageler
Dave O. Earling

Counties and Cities East of the Crest of the Cascade Mountains:
Eastern Washington Growth Management Hearings Board (EWGMHB)
E-mail to: Eastern@ew.gmhb.wa.gov

Board Members as of June 30, 2010:
John Roskelley

Joyce Mulliken

Ray Paolella

Mailing Address and Phone Numbers for all Boards:

Office of the Growth Management Hearings Boards
319 — 7" Avenue SE, Suite 103

PO Box 40953

Olympia, WA 98504-0953

Phone: 360-586-0260

Fax: 360-664-8975

Website: www.gmhb.wa.gov
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DIGEST OF DECISIONS

180 DAYS

A motion for reconsideration may not be filed after an order granting
extension of time. That order does not qualify as a final decision under
WAC 242-02-832(1). Durland v. San Juan County 00-2-0062c (MO 11-
29-01)

Where new ordinances were adopted during the PFR process and the
time for filing challenges to the new ordinances has not expired, a GMHB
will issue a FINAL FDO on the ordinances that have been challenged and
disregard the new ordinances in order to fulfill the statutory duty of a
GMHB to rule on properly presented PFR issues. A GMHB has no
authority to extend the 180-day deadline for filing a FDO unless the parties
stipulate to an extension for settlement purposes. Butler v. Lewis County
99-2-0027c (MO 3-23-00)

Where the parties have previously stipulated to an extension of time for
issuance of a FDO and as part of that extension order a date was fixed for
the time of issuance of a new request for extension and no such request
was made the case is dismissed. Carlson v. San Juan County 99-2-0008
(MO 2-29-00)

Under the provisions of RCW 36.70A.300 a GMHB must issue a written
decision within 180 days of the filing of the petition. The only exemption
from that requirement is for the purpose of facilitating settlement under the
provisions of subsection (2)(b). No other delay in the issuance of a FDO
is authorized. Vines v. Jefferson County 98-2-0018 (MO 2-12-99)

ABANDONED ISSUES

With the exception of setting forth Issue 2 within an introductory section, it
does not appear to the Board that [Petitioner] has presented any
argument, written or oral, as to this issue ... In addition, the Board finds no
argument supporting Issue 7 ... Although cursory reference to this issue
was made in a footnote and an excerpt of the challenged provisions was
noted within OSF's brief, this does not amount to briefing of the issue.
Therefore, pursuant to WAC 242-02-570, the Board deems these issues
abandoned. OSF/CPCA v. Jefferson County, Case No. 08-2-0029c, FDO,
at 6 (Nov. 19, 2008)

An issue not addressed in petitioner’'s brief is considered abandoned.
WEC v. Whatcom County 95-2-0071 (FDO, 12-20-95)

When petitioners choose not to argue an issue in their brief it is
considered to be abandoned. OEC v. Jefferson County 94-2-0017 (FDO,
2-16-95)

ACCESSORY DWELLING UNITS (ADU)

[The Western Board stated] that where the regulations permit detached
ADUs on substandard rural lots (of 1 to 4 acres) they establish non-rural
densities, creating urban growth and promoting sprawl. [San Juan County
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Code] allows detached ADUs on rural lots that are already of non-rural
densities. By allowing additional residences on those lots, that regulation
contributes to even more intense uses on nonconforming rural lots. With a
second residence on a small rural lot, the regulations allow residential
uses to predominate over rural uses and rural levels of development...
[The County’s code provision] is not compliant with the County’s own
comprehensive plan and the definitions of rural uses and rural
development in the GMA. Further, the intensive residential uses on
substandard rural lots constitute urban growth in rural lands in violation of
RCW 36.70A.110(1). Friends of San Juan, et al v. San Juan County,
Case No. 3-2-0003c coordinated with Nelson, et al v. San Juan County,
Case No. 06-2-0024c, FDO/Compliance Order, at 3 (Feb. 12, 2007).

The problem of pre-existing substandard lots is not prevalent in
designated resource lands. However, the question in those lands is not so
much one of compliant densities as one of conservation of those lands for
purposes of resource production. In resource lands, the Board finds the
size and location requirements will ensure that permitted detached ADUs
do not convert agricultural and timber land to other uses or create uses on
resource lands that are incompatible with the production of agriculture and
timber. Further, the small number of ADU permits issued annually will be
spread out over both rural and resource lands resulting in very few
detached ADUs in resource lands. Friends of San Juan, et al v. San Juan
County, Case No. 3-2-0003c coordinated with Nelson, et al v. San Juan
County, Case No. 06-2-0024c, FDO/Compliance Order, at 3 (Feb. 12,
2007).

Allowing freestanding ADUs to build at this density permits an ADU in
resource lands to be built on lots that do not meet the underlying density
needed for two single-family dwelling units in resource lands. This
provision as it applies to resource lands substantially interferes with RCW
36.70A.020(8), because it fails to conserve productive agricultural and
forestry lands. It allows a conversion of those lands to residential
purposes beyond the limits for a single residence in designated resource
lands. Friends of the San Juans et al. v. San Juan County, Case No. 03-
2-0003c (Compliance Order, June 21, 2005)

Attached or internal accessory dwelling units do not increase the density
of structures on a parcel of property and therefore need not be counted as
separate dwelling units in determining residential dwelling densities in
rural zones. Yanisch v. Lewis County, 02-2-0007c (Order on Compliance
Hearing — 2004 3-12-04)

A freestanding ADU is a separate dwelling unit and has all the structural
characteristics of a dwelling unit, whether it is owned by the owner of a
principal residence or not. Friends of the San Juans, Lynn Bahrych, and
Joe Symons v. San Juan County, 03-3-0003 (Corrected FDO, 4-17-03)
Densities of greater than one dwelling unit to five acres are not rural
densities. Both this Board and the Central Board have consistently said
that densities of more than one unit per five acres constitute urban growth.
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(The Eastern Board has indicated that densities of more than one unit per
ten acres of land is not a rural density.) Therefore, allowing freestanding
ADUs together with a principal residence on lots of less than ten acres in
rural areas constitutes inappropriate urban growth in a rural area. Friends
of the San Juans, Lynn Bahrych, and Joe Symons v. San Juan County,
03-3-0003 (Corrected FDO, 4-17-03)

To allow a freestanding accessory dwelling unit on every single-family lot
without regard to the underlying density in rural residential districts,
including shoreline rural residential districts, fails to prevent urban sprawil,
contain rural development, and, instead, allows growth which is urban in
nature outside of an urban growth area. These sections do not comply
with  RCW 36.70A.020(2) and RCW 36.70A.110(1) and are clearly
erroneous. Friends of the San Juans, Lynn Bahrych, and Joe Symons v.
San Juan County, 03-3-0003 (Corrected FDO, 4-17-03)

A county may request a “clarification” of a previously issued determination
of invalidity under RCW 36.70A.302(6). A FDO dated 11-30-00 which
included a determination of invalidity was perspective only and did not
affect vested permits. Additionally, it was not the intention of the order to
prohibit a single-family residence from being built on a lot where an
existing guesthouse was already permitted or had been built. Friday
Harbor v. San Juan County 99-2-0010 (MO 4-6-01)

Allowance of a second “guesthouse” as an ADU on every SFR lot in
designated rural lands and/or RLs without any analysis of the density
impact substantially interferes with the goals of the Act and is determined
to be invalid. Friday Harbor v. San Juan County 99-2-0010c (MO 11-30-
00)

RCW 36.70A.400 requires a county to comply with RCW 43.63A.215(3).
Thus, the CTED recommendations for “development and placement of
accessory apartments” submitted to the 1993 Legislature must be
incorporated, subject to limitations for local flexibility as determined by the
local legislative authority. Friday Harbor v. San Juan County 99-2-0010
(RO 8-25-99)

A county’s change in the previous definition of “family,” which was
consistent with the adoption of the CTED model ADU ordinance, complied
with the GMA. Friday Harbor v. San Juan County 99-2-0010 (FDO, 7-21-
99)

A tiering concept along with significant up-zones that authorize multi-
family housing in single family residential districts and manufactured
homes in single family residential districts, and that provide for 200
additional acres for multi-family use in addition to allowing accessory
dwelling units throughout the city, complies with the GMA. Eldridge v. Port
Townsend 96-2-0029 (FDO, 2-5-97).
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ADAPTIVE MANAGEMENT

[The Western Board held that] ...because the City has adopted
precautionary measures based on BAS to protect wetlands, [the Board
does not] need to reach the issue of whether its adaptive management
problem complies with RCW 36.70A.172. Evergreen Islands/Futurewise,
et al v. Anacortes, Case No. 05-2-0016, Compliance Order, at 5 (April 9,
2007)

In light of the limitations of its ground water model and the data assembled
to date, the studies done do not conclusively show that the increased
densities of the UGA will not result in saltwater intrusion into the water
supply. The adaptive management program recommended by the
advisory group is a necessary part of the County’s protection strategy.
Until the County completes these missing pieces, the Lopez Village UGA
fails to comply with RCW 36.70A.070(3)(a)-(d), RCW 36.70A.070(1), and
RCW 36.70A.020(10) and (12). Stephen F. Ludwig v. San Juan County,
WWGMHB Case No. 05-2-0019c (FDO, Compliance Order, April 19,
2006)

[T]he County’s monitoring and adaptive management program for the
NRCS BMPs it has adopted to regulate farming activities in critical areas
meet the scientific standards for such programs. The County’s program
sets monitoring parameters that are reasonably related to the protection of
the functions and values of critical areas affected by agricultural activities.
The program will establish baseline conditions, monitor water quality
according to State standards, tie any contamination to the source, and
refer this information to the Planning Director for action. WEAN v. Island
County, WWGMHB Case No. 98-2-0023c (2006 Order Finding
Compliance of Critical Areas Protections in Rural Lands, September 1,
2006); WEAN v. Island County, WWGMHB Case No. 06-2-0012c (FDO,
September 14, 2006).

ADOPTION — SEE SEQUENCING

AFFORDABLE HOUSING

The Board recognizes too that the County is not obligated to add to the
stock of low income housing but instead to set the framework in which the
market can provide housing for all segments of the population. Campbell
v. San Juan County, Case No. 09-2-0104, FDO at 14 (Jan. 27, 2010)

In order to implement this goal [RCW 36.70A.020(4)], cities and counties
are directed to do the necessary planning to perform an inventory and
analysis of existing and projected needs, make adequate provisions for
the needs of all economic segments of the community, and identify
sufficient land for low income housing. Campbell v. San Juan County,
Case No. 09-2-0104, FDO at 15 (Jan. 27, 2010)

RCW 36.70A.020(4) is included among the goals of the GMA intended to
guide “the development of comprehensive plans and development
regulations” ... There is nothing in this goal that requires that the steps
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taken by a local jurisdiction in support of this goal must “necessarily result
in affordable housing” as Petitioners argue. Instead, it appears to be well
within the City’s discretion to have decided that limiting the conversion of
MHPs to some other type of land use, thereby preserving this type of
housing, would “encourage the availability of affordable housing.” Nor
has it been demonstrated by Petitioners that the City, with its action,
“actually reduce[d] affordable housing opportunities by excluding three
smaller MHPs from regulation.” Laurel Park, et al v. City of Tumwater,
Case No. 09-2-0010, FDO (October 13, 2009)

While the Petitioners are correct that the City did not create financial or
other incentives, such as increased density for providing affordable units,
the GMA does not mandate the creation of such incentives. Therefore, it is
not a clear error that the City chose to encourage affordable housing by
another means, nor has it been proven that the means chosen are
contrary to Goal 4. Laurel Park, et al v. City of Tumwater, Case No. 09-2-
0010, FDO (October 13, 2009)

Under the record in this case, the County has complied with the goals and
requirements of the Act as to affordable housing. A GMHB does not have
authority to direct a local government to fund affordable housing policies
and requirements. Durland v. San Juan County 00-2-0062c (FDO, 5-7-01)
A clustering ordinance which prohibits urban service standards, involves
very limited numbers in sizing of clusters, requires affordable housing and
applies only to limited areas outside of UGAs complies with the Act. RCW
36.70A.070(5)(b) authorizes a county to permit rural development through
clustering to accommodate appropriate rural densities. The provisions of
.070(5)(c) for containment, visual compatibility and reduction of low-
density sprawl applies to such clusters. Durland v. San Juan County 00-2-
0062c (FDO, 5-7-01)

A CP policy regarding affordable housing must be specific and must be
implemented by DRs to comply with the GMA. Friday Harbor v. San Juan
County 99-2-0010 (FDO, 7-21-99)

A county’s change in the previous definition of “family,” which was
consistent with the adoption of the CTED model ADU ordinance, complied
with the GMA. Friday Harbor v. San Juan County 99-2-0010 (FDO, 7-21-
99)

The allowance of a guesthouse as an ADU to satisfy affordable housing
requirements does not comply with the GMA in the absence of any
analysis of existing conditions, projections of future guesthouse needs and
the potential cost of public facilities and services. Friday Harbor v. San
Juan County 99-2-0010 (FDO, 7-21-99)

An affordable housing element is not a requirement of the GMA at the time
of establishing IUGAs. Smith v. Lewis County 98-2-0011 (FDO, 4-5-99)

A tiering concept along with significant up-zones that authorize multi-
family housing in single family residential districts and manufactured
homes in single family residential districts, and that provide for 200
additional acres for multi-family use in addition to allowing accessory
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dwelling units throughout the city, complies with the GMA. Eldridge v. Port
Townsend 96-2-0029 (FDO, 2-5-97)

A rural lands policy in a CP which encourages expansion of urban
clusters, virtually assuring the need for urban infrastructure and services,
is not a method of providing affordable housing throughout the county.
Dawes v. Mason County 96-2-0023 (FDO, 12-5-96)

Urban density goals and requirements of the GMA relate primarily to anti-
sprawl and compact development. They do not, in and of themselves,
address affordable housing goals and requirements. Achen v. Clark
County 95-2-0067 (RO 12-6-95)

The purpose of a CP requirement for the county and all of its cities to
impose a 60% single family to 40% multiple family ratio is to comply with
affordable housing and infill goals and requirements of the GMA. Achen v.
Clark County 95-2-0067 (FDO, 9-20-95)

AGRICULTURAL LANDS

1.

Designation and Conservation

[In responding to Hadaller’'s claim that designation should be re-opened,
the Board stated:] The fact that Hadaller has generated additional [site-
specific] soils data for his property since the Board’s prior orders is not
relevant and is not a sufficient basis for re-opening the County’s 2007
designation of the Hadaller property as ARL. As explained above, in 2008
the Board found that the County’s designation of the Hadaller property as
ARL, on the record before the County, was compliant with the GMA. The
County had no obligation to revisit that designation and, in fact, it did not
look at the Hadaller property when enacting [the challenged legislative
action]. Hadaller v. Lewis County, Case No. 09-2-0017, Order on Motion
to Dismiss at 5 (Jan. 27, 2010)

Bloth Panesko and Butler rely upon a parcel specific approach to the ARL
process — inviting the Board to examine the fine details of a particular
site’s soil typology to determine GMA compliance. However, the Board
has previously rejected such an approach. In the recently decided case of
CCNRC v. Clark County, this Board questioned whether a jurisdiction
could enhance natural resource-based industries and encourage the
agricultural economy by focusing solely on the characteristics of a parcel
or a limited number of parcels of land. As Lewis County correctly points
out, “If the Legislature has intended a parcel-by-parcel analysis, the GMA
would explicitly require ARL designation for every parcel that meets
specific, objective criteria.” Coordinated Cases — Butler (99-2-0027c),
Panesko (00-2-0031c), Hadaller (08-2-0004c) v. Lewis County,
Compliance Order, at 14 (Dec. 29, 2009)

Panesko argues that the County’s efforts are deficient because it might
not be possible for the Board to “drive down the road and verify with their
own eyes that the decisions made by the County agreed with what was
observed”. Nothing in the GMA mandates such a result and it is unlikely
that a “windshield survey” of that sort would pass muster as a GMA

Page 14 of 423



compliant ARL designation process. Coordinated Cases — Butler (99-2-
0027c), Panesko (00-2-0031c), Hadaller (08-2-0004c) v. Lewis County,
Compliance Order, at 15 (Dec. 29, 2009)

A de-designation of agricultural land decision must follow an analysis
comparable to that for designation of such lands. CCNRC v. Clark
County, Case No. 09-2-0002, FDO at 23 (Aug. 10, 2009)

If a jurisdiction fails to take a broader view, and chooses to de-designate
agricultural lands on a parcel by parcel basis, it is inevitable that the
jurisdiction eventually reaches a point where the agriculture production
base decreases to such an extent that elements of the support industry
cannot survive economically. That process continues as the production
side of the industry is unable to obtain services, thus leading to further
conversion of agricultural lands to non-agricultural uses. The long-term
result is the disappearance of the agricultural industry [in violation of
.020(8), 060, and .170]. CCNRC v. Clark County, Case No. 09-2-0002,
FDO at 21 (Aug. 10, 2009)

[Iln analyzing the County's decision to de-designate the Warta properties,
the Board finds that the key question to be addressed is whether the de-
designation decision can be made based on a parcel by parcel analysis or
whether the analysis must be of a broader nature, an analysis
encompassing an agricultural area. The GMA emphasis is broader than
conservation of parcels of agricultural land on a site-specific basis.
Rather, in order to preserve or foster the agricultural economy, one needs
to focus on the agricultural industry as a whole ... The scope of that focus
would be dictated by the nature of the agricultural activity conducted, or
capable of being conducted, on the properties considered for de-
designation. The viability of the agricultural industry involves more than
the mere conservation of land for production. There must be a significant
base of land and production to support all of the agriculturally based
businesses that are part of the industry, including processors, suppliers,
shippers, cold storage plants, equipment repairers, and so on. In
combination, the lands, producers and support businesses constitute the
agricultural economy. CCNRC v. Clark County, Case No. 09-2-0002,
FDO at 20 (Aug. 10, 2009)

Although the acreage of farmland contained in the 2002 Census of
Agriculture may provide some guidance to the County, a comparison with
designated LTA land does not necessarily result in a violation of the GMA.
RCW 36.70A.170 does not require the designation of all lands being
farmed; rather the GMA requires designation of only agricultural lands of
long-term commercial significance. @ The mere fact the 2002 Census
concluded a working farm was located on a parcel of land does not result
in a determination that such a farm has long term commercial significance.
Futurewise v. Thurston County, Case No. 05-2-0002, Compliance Order,
at 6 (April 22, 2009)

[Reiterating the Board’s holding from WEAN v. Island County, Case No.
06-2-0023]: Creating additional substandard lots in agricultural lands
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converts portions of those lands to residential uses rather than conserving
them for agriculture [in violation of RCW 36.70A.060(1)(a)]. The County
has already determined that 20 acres is the minimum lot size for
agricultural lands of long term commercial significance. By further
subdividing agricultural lands, the County violates its own determinations
about the conservation of commercial agriculture. Further, the addition of
non-agricultural uses in agricultural lands converts agriculture land to
other uses and creates potential conflicts with agriculture — the very thing
that designation of agricultural lands is designed to prevent ... the
exemption created by Ordinance C-117-08 provides that tax lots created
by public right-of-way separation prior to January 24, 2007 are not
required to meet base density or the minimum lot size requirements and
an implementing provision at ICC 17.03.100 codifies this exemption in the
zoning code. This is exactly the same type of clearly erroneous action
the Board found in Case No. 06-2-0023. The County again violates its own
determinations about the conservation of commercial agriculture, creates
an environment to convert agricultural land to other uses, and creates
potential conflicts with continued use of the land for agriculture. WEAN v.
Island County, Case No. 08-2-0032, Final Decision & Order, at 8-9 (May
15, 2009)

For Board’s perspective on the designation of Agricultural Lands of Long-
Term Commercial Significance based on RCW and WAC provisions and
Supreme Court cases, see Coordinated Cases of Hadaller, et al v. Lewis
County, Case No. 08-2-0004, Butler, et al v. Lewis County, Case No. 99-
2-0027, Panesko, et al v. Lewis County, Case No. 00-2-0031c, FDO and
Compliance Order, at 22-26 (July 7, 2008).

[B]y commencing their review based solely on the presence of prime soils,
the County failed to consider a key element of the GMA’s definition for
agricultural land — that the land is primarily devoted to commercial
agriculture, which our Supreme Court has concluded means that land is
actually used or capable of being used for agricultural production. As
noted supra, the first focus for a jurisdiction in making its designation
determinations is to look at the general characteristics of the property itself
and whether it can be used for any of the types of agriculture enumerated
in .030(2). Although, soils play a significant role in determining whether
land is capable for agricultural uses, it is not the exclusive method since
some types of agriculture are not soil dependent. Therefore, by failing to
initially base its methodology on an evaluation of parcels within Lewis
County that are actually being used or are capable of being used for
agriculture, the County inappropriately narrowed the universe of land
beyond that anticipated by the Legislature when it defined agricultural
land. Coordinated Cases of Hadaller, et al v. Lewis County, Case No. 08-
2-0004, Butler, et al v. Lewis County, Case No. 99-2-0027, Panesko, et al
v. Lewis County, Case No. 00-2-0031c, FDO and Compliance Order, at
29-30 (July 7, 2008). Although the Census of Agriculture is a tool that
can be helpful in identifying farms that are currently being farmed and the
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amount of farmland eligible for designation, counties are not mandated to
use it in the designation process. Coordinated Cases of Hadaller, et al v.
Lewis County, Case No. 08-2-0004, Butler, et al v. Lewis County, Case
No. 99-2-0027, Panesko, et al v. Lewis County, Case No. 00-2-0031c,
FDO and Compliance Order, at 30 (July 7, 2008).

[In response to Petitioners’ assertion that the phrase “capable of being
farmed” must be included within the County’s definition of agriculture, the
Board stated:] What Petitioners seek is to have the County provide the
definition language our Supreme Court has applied to the phrase
“primarily devoted to”. The Board believes this to be unnecessary as
where the Supreme Court has interpreted a statutory definition, the
County’s use of that definition necessarily includes the Court’s
interpretation. It is not necessary to amend a definition to include the
Court’s language. Coordinated Cases of Hadaller, et al v. Lewis County,
Case No. 08-2-0004, Butler, et al v. Lewis County, Case No. 99-2-0027,
Panesko, et al v. Lewis County, Case No. 00-2-0031c, FDO and
Compliance Order, at 33 (July 7, 2008).

[In response to Petitioners’ assertion that the County failed to properly
consider poultry farms and Christmas tree farms, the Board concluded:]
The GMA seeks to enhance and maintain natural resource industries, not
merely the prime soils upon which many, but not all, such industries
depend. By excluding from consideration for ARL designation non-soil
dependant uses the County failed to maintain and enhance those natural
resource uses. The County is not required to designate all non-soil
dependant agricultural uses ARL, but it may not exclude them solely on
the basis that non-prime soils underlie the use. In this context the need to
focus on the maintenance and enhancement of natural resources
industries, rather than merely preserving prime soils, poultry farming
serves well to illustrate the point. Coordinated Cases of Hadaller, et al v.
Lewis County, Case No. 08-2-0004, Butler, et al v. Lewis County, Case
No. 99-2-0027, Panesko, et al v. Lewis County, Case No. 00-2-0031c,
FDO and Compliance Order, at 35 (July 7, 2008).

[The USDA's] Soil Conservation’s Service (SCS) Handbook 210 has been
updated by the NRCS November 2006 publication. While WAC 365-190-
050 references USDA Handbook 210, CTED states that until it amends
this WAC, its interpretation is that a county using the updated USDA
publication for the purpose of classifying ARLS fulfills the intent of the
WAC provision. Coordinated Cases of Hadaller, et al v. Lewis County,
Case No. 08-2-0004, Butler, et al v. Lewis County, Case No. 99-2-0027,
Panesko, et al v. Lewis County, Case No. 00-2-0031c, FDO and
Compliance Order, at 41 (July 7, 2008).

See Coordinated Cases of Hadaller, et al v. Lewis County, Case No. 08-2-
0004, Butler, et al v. Lewis County, Case No. 99-2-0027, Panesko, et al v.
Lewis County, Case No. 00-2-0031c, FDO and Compliance Order, at 41-
43 (July 7, 2008). discussion in regards to soil classification within the
designation process.
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The GMA does not assign or dictate the weight of each [WAC] factor and,
therefore, a jurisdiction has some discretion regarding how to apply them.
The Board notes that while a jurisdiction has discretion, these ten factors
must be evaluated in light of the conservation imperative set forth by the
GMA. In contrast to the analysis of capacity, productivity, and soils, the
focus of these factors is on the development prospects of the site and, as
the Supreme Court found in Lewis County, may potentially pertain to
factors not specifically enumerated in RCW 36.70A.030(10), including the
economic needs of the agricultural industry for the county as a whole, so
long as these considerations are within the mandates of the GMA and
pertain to the characteristics of the agricultural land to be evaluated.
Coordinated Cases of Hadaller, et al v. Lewis County, Case No. 08-2-
0004, Butler, et al v. Lewis County, Case No. 99-2-0027, Panesko, et al v.
Lewis County, Case No. 00-2-0031c, FDO and Compliance Order, at 46
(July 7, 2008).

[In addressing the County’s use of the WAC factors, the Board noted:]
Although the County’s review was based on an area by area analysis so
as to take into account “geographical and economical considerations,” it is
the inconsistent application of the criteria which concerns the Board the
most, not review based on subarea. While the Board recognizes that the
County has discretion on how much weight to give each criteria, applying
criteria in an inconsistent manner leads to arbitrary decision-making. It is
evident from the Record that the County did not consistently apply the
criteria when analyzing varying subareas, with criteria being given differing
weight based ... primarily in the name of economic development ... As this
Board has previously stated, the GMA creates a mandate to designate
agricultural lands by including goals with directive language as well as
specific requirements and that the GMA’s economic development goal
does not supersede this agricultural mandate set forth by the Supreme
Court. Coordinated Cases of Hadaller, et al v. Lewis County, Case No. 08-
2-0004, Butler, et al v. Lewis County, Case No. 99-2-0027, Panesko, et al
v. Lewis County, Case No. 00-2-0031c, FDO and Compliance Order, at
49-50 (July 7, 2008).

[T]he Board notes that the GMA recognizes that agricultural lands can be
de-designated if these lands are no longer commercially significant and
provides mechanisms for economic development opportunities in
designated rural and agricultural lands through the use of Master Planned
Developments (MID) and Master Planned Locations for Major Industrial
Activity (MPLMIA), Master Planned Resorts (MPR), and Fully Contained
Communities (FCC), all available to Lewis County. In allowing for these
uses in rural and agricultural lands, the Legislature set up a well defined
process to ensure that these developments would not detract from the
goal of directing urban growth to urban areas and creating sprawl. The
GMA is focused on concentrating all types of growth — residential,
commercial, and industrial — in urban areas because it is these areas that
have the supporting public facilities and services critical to economic
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development. Coordinated Cases of Hadaller, et al v. Lewis County,
Case No. 08-2-0004, Butler, et al v. Lewis County, Case No. 99-2-0027,
Panesko, et al v. Lewis County, Case No. 00-2-0031c, FDO and
Compliance Order, at 51 (July 7, 2008).

[T]he continuation of lands suitable for agricultural production should be
retained until such time as the County has no other option but to consider
whether these lands are no longer capable of serving in a commercially
viable way and that these lands are in fact needed to accommodate
growth. What Lewis County is doing is removing agricultural lands based
on speculative, future economic development and seeking to utilize these
lands to provide for potential expansion areas. Coordinated Cases of
Hadaller, et al v. Lewis County, Case No. 08-2-0004, Butler, et al v. Lewis
County, Case No. 99-2-0027, Panesko, et al v. Lewis County, Case No.
00-2-0031c, FDO and Compliance Order, at 52 (July 7, 2008).
[Petitioner’'s] argument that his property has never produced a profitable
crop does not demonstrate that the County was clearly erroneous in
designating it ARL. Although the Lewis County Court did note that the
GMA was not intended to trap anyone in economic failure, when it comes
to agricultural lands, it is the economic concerns of the agricultural
industry not an individual farmer's economic needs that are to be
considered. Whether a competent commercial farmer would go broke
trying to farm the land is not the test the Legislature or the Courts require
the County to apply when designation agricultural lands of long term
commercial significance. Coordinated Cases of Hadaller, et al v. Lewis
County, Case No. 08-2-0004, Butler, et al v. Lewis County, Case No. 99-
2-0027, Panesko, et al v. Lewis County, Case No. 00-2-0031c, FDO and
Compliance Order, at 57 (July 7, 2008).

[WAC 365-190-050(1)] advises that the appropriate place for the
classification scheme and designation policies is in the comprehensive
plan. There is no clear error in including the designation criteria in the
Comprehensive Plan rather than within the County Code. Coordinated
Cases of Hadaller, et al v. Lewis County, Case No. 08-2-0004, Butler, et al
v. Lewis County, Case No. 99-2-0027, Panesko, et al v. Lewis County,
Case No. 00-2-0031c, FDO and Compliance Order, at 60 (July 7, 2008).
[In finding that the County was classifying accessory uses as primary
uses, the Board stated:] ... RCW 36.70A.177 permits the use of innovative
zoning techniques but specifically prohibits non-farm uses of agricultural
land and relegates other non-agricultural uses to the status of accessory
and to those areas with poor soils or otherwise unsuitable for agricultural
purposes. The Board reads this provision, in conjunction with the GMA’s
mandate for agricultural conservation, to mean that the only primary use of
ARL lands is one that is agricultural, all other uses are subordinate to this
[accessory/subordinate uses are intended to provide supplementary, not
primary, income to the farm]. Coordinated Cases of Hadaller, et al v.
Lewis County, Case No. 08-2-0004, Butler, et al v. Lewis County, Case
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No. 99-2-0027, Panesko, et al v. Lewis County, Case No. 00-2-0031c,
FDO and Compliance Order, at 64-65 (July 7, 2008).

[Ulnder the GMA agricultural is not limited to crop production but includes
such non-crop related activities as dairies, poultry farms, and fish
hatcheries - all of these activities require structures which may overlay
prime soils. To allow for conversion of previously converted prime soils
based on “non-crop” related uses effectively negates the GMA’s mandate
to maintain that portion of the agricultural industry which does not produce
crops and, in essence, permits a poultry barn on prime soils to become a
residential subdivision merely because it does not involve crop production
despite the fact that the use is agricultural and has prime soils. If
conversion should be permitted to occur, it should occur to favor the
retention of those areas with prime soil, not for the long-term removal of
lands from agricultural use. Coordinated Cases of Hadaller, et al v. Lewis
County, Case No. 08-2-0004, Butler, et al v. Lewis County, Case No. 99-
2-0027, Panesko, et al v. Lewis County, Case No. 00-2-0031c, FDO and
Compliance Order, at 68 (July 7, 2008).

[T]he economic development goal [does not] direct action as the
agricultural conservation goal does. Nor does the economic development
goal have any corresponding requirements. Also, the economic
development goal stresses that growth should be encourage in areas
“experiencing insufficient economic development growth, all within the
capacities of the state’s natural resources, public services, and public
facilities. Therefore, in using its discretion to balance the agricultural and
economic development goals, the County’s economic development goals
cannot outweigh “the duty to designate and conserve agricultural lands to
assure the maintenance and enhancement of the agricultural industry”.
Karpinski et al v. Clark County, Case No. 07-2-0027, Amended FDO, at
37-38 (June 3, 2008)

The Board finds that the County’s rationale for excluding from
Agricultural Resource Lands (ARL) designation consideration that those
lands that are drained or irrigated, because no data is available to identify
which lands with prime soils are drained is not sufficient. If “prime if
drained/irrigated lands” are in fact drained or irrigated then they are prime
soils which under the County’'s methodology are qualified for further
consideration for designation the County must make an effort to identify
these lands. Coordinated cases of Butler et al. v. Lewis County, Case No.
99-2-0027c, Panesko v. Lewis County, Case No. 00-2-0031lc, and
Hadaller et al. v. Lewis County, Case No. 08-2-0004c Compliance
Order/FDO, at 3 (July 7, 2008).

The Board also finds that by excluding from consideration for ARL
designation non-soil dependant uses such as poultry operations and
Christmas tree farming, the County failed to maintain and enhance the
agricultural industry. The County is not required to designate all non-soil
dependant agricultural uses ARL, but it may not exclude them solely on
the basis of non-prime soils. Additionally, the County’s ARL designation
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process failed to consider for ARL designation lands currently designated
as forest lands of long-term commercial significance. Coordinated cases
of Butler et al. v. Lewis County, Case No. 99-2-0027c, Panesko v. Lewis
County, Case No. 00-2-0031c, and Hadaller et al. v. Lewis County, Case
No. 08-2-0004c Compliance Order/FDO, at 3 (July 7, 2008).

The Board recognizes Lewis County’'s need for economic development.
Nevertheless, the Board finds that Lewis County erred when it placed its
potential needs for future economic development and the cities’
undocumented needs for future expansion of its UGAs above all other
considerations when applying its use of proximity to the “I-5 Corridor” and
relationship or proximity to urban growth areas when determining which
lands should be designated as ARL fails to comply with the goals and
requirements of the GMA. Coordinated cases of Butler et al. v. Lewis
County, Case No. 99-2-0027c, Panesko v. Lewis County, Case No. 00-2-
0031c, and Hadaller et al. v. Lewis County, Case No. 08-2-0004c
Compliance Order/FDO, at 3 (July 7, 2008).

[The Board found that] ...when placing soils into capability classes the
NRCS already accounted for the slope of the area as well as other
limitations such as erosion, drainage, and flooding. In other words, when
the NRCS assigned a classification of Class lle, which the County has
adopted as “prime” soil, to an area this classification was based on
considerations of various limitations and, therefore, for the County to
remove these areas based on committee members or commissioners’
opinion that are area was too steep or experienced flooding, effectively
discounted for limitations which had already been taken into consideration
when assigning the soil classification. Coordinated cases of Butler et al. v.
Lewis County, Case No. 99-2-0027c, Panesko v. Lewis County, Case No.
00-2-0031c, and Hadaller et al. v. Lewis County, Case No. 08-2-0004c
Compliance Order/FDO, at 43 (July 7, 2008).

Hadaller's argument that his property has never produced a profitable crop
does not demonstrate that the County was clearly erroneous in
designating it ARL. Although the Lewis County Court did note that the
GMA was not intended to trap anyone in economic failure, when it comes
to agricultural lands, it is the economic concerns of the agricultural
industry not an individual farmer's economic needs that are to be
considered. Whether a competent commercial farmer would go broke
trying to farm the land is not the test the Legislature or the Courts require
the County to apply when designation agricultural lands of long term
commercial significance. Coordinated cases of Butler et al. v. Lewis
County, Case No. 99-2-0027c, Panesko v. Lewis County, Case No. 00-2-
0031c, and Hadaller et al. v. Lewis County, Case No. 08-2-0004c
Compliance Order/FDO, at 57 (July 7, 2008).

The County had a duty to apply the revised criterion (Criterion Three) to
lands which were not designated for conservation and protection
previously, and not just to adopt revised criteria. Designation criteria that
are not applied to map or otherwise specify the lands that are designated
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for conservation fail to meet the requirements of RCW 36.70A.060 and
36.70A.170(1)(a) to designate those lands...To simply amend a non-
compliant designation criterion without utilizing it to make designation
decisions is a meaningless act ... If a non-compliant designation criterion
is amended, it follows that it also must be used to make designation
decisions. 1000 Friends v. Thurston County, Case No. 05-2-0002,
Compliance Order at 14 (Oct. 22, 2007).

In Resolution 07-104 and Ordinance 1179R, the County did not merely
repeal those provisions of its code and comprehensive plan that were
found non-compliant previously; it also repealed portions of LCC
17.200.020 and LCC 17.30.580(3)-(11). LCC 17.200.020 contained the
implementation provisions for designation of agricultural resource lands.
Without those provisions, there is no mechanism for actually applying the
designation criteria to agricultural resource lands and thus no way to
designate and conserve them. This fails to comply with RCW
36.70A.060(1), 36.70A.170(1)(a) and 36.70A.040. Vince Panesko v.
Lewis County, WWGMHB Case No. 00-2-0032c and Eugene Butler v.
Lewis County, WWGMHB Case No. 99-2-0027c, Order on Compliance
and Invalidity (June 8, 2007)

[S]ubstandard lots created by public right-of-ways ... in agricultural lands
converts

portions of those lands to residential uses rather than conserving them for
agricultural. The County has already determined that 20 acres is the
minimum lot size for agricultural lands of long-term commercial
significance. By further subdividing agricultural lands, the County violates
its own determinations about the conservation of commercial agriculture.
Further, the addition of non-agricultural uses in agricultural lands converts
agricultural land to other uses and creates potential conflicts with
agriculture — the very thing that designation of agricultural lands is
designed to prevent. WEAN v. Island County, Case No. 06-2-0023, FDO,
at 13 (Jan. 24, 2007)

By expanding the UGA on a parcel-by-parcel basis, the County is failing to
plan for growth and to balance the goals of the GMA as it determines
where the future urban growth should occur. The property owners and the
public have no idea where urban growth will extend to accommodate the
need for commercial and industrial lands set out in the Hovee Report.
Thus, the expansion here is extended with no certainty that the abutting
agricultural lands will be conserved. Futurewise v. Skagit County, Case
No. 05-2-0012c, Consolidated FDO/Compliance Order, at 22 (April 5,
2007)

[U]ntil the 20-year planning decisions are made with respect to the
agricultural lands which will be conserved, incremental UGA
encroachments into designated agricultural lands act to discourage rather
than encourage their conservation. Futurewise v. Skagit County, Case
No. 05-2-0012c, Consolidated FDO/Compliance Order, at 23 (April 5,
2007)
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Lands otherwise eligible for designation as agricultural lands of long-term
commercial significance may not be excluded simply on the basis of
current use. Our State Supreme Court has ruled on this point (citing City
of Redmond v. Central Puget Sound Growth Management Hearings
Board, 136 Wn.2d 38, 53, 959 P.2d 1091, 1998 Wash. LEXIS 575 (1998)).
1000 Friends v. Thurston County, WWGMHB Case No. 05-2-0002 (FDO,
July 20, 2005)

Parcel size itself does not correspond to farm size because it is not
indicative of the amount of acreage that would be farmed together. Using
predominant parcel size of 20 acres as a designation criterion may
exclude viable farms in which the total acreage farmed is in excess of 20
acres in size but each of the parcels making up the farm is less than 20
acres. |If size is to be used as a factor in designating agricultural lands,
farm size rather than parcel size is the relevant consideration. 1000
Friends v. Thurston County, WWGMHB Case No. 05-2-0002 (FDO, July
20, 2005)

The moving concern underlying the GMA’s requirement for designation
and conservation of agricultural lands is to preserve lands capable of
being used for agriculture because once gone, the capacity of those lands
to produce food is likely gone forever. See City of Redmond v.
CPSGMHB, 136 Wn.2d 38, 48, 959 P.2d 1091, 1998 Wash. LEXIS 575
(1998)(“...requiring designation of natural resource lands at the outset of
the GMA process protects the irreversible loss of those lands to
development.”) Butler, et al. v. Lewis County, WWGMHB Case No. 99-2-
0027c (Order Finding Noncompliance and Imposing Invalidity, February
13, 2004); Panesko, et al. v. Lewis County, WWGMHB Case No. 00-2-
0031c (Order Finding Noncompliance and Imposing Invalidity, 2-13-04).
The GMA calls for designation of agricultural lands based on
characteristics of the land affecting its capability for long-term use in
producing agricultural products. GMA factors include growing capacity,
productivity and soil composition, as well as proximity to population areas,
and the possibility of more intense uses of the land. RCW 36.70A.030(2)
and (10). The challenged provision improperly creates a criterion for
designation of agricultural lands (the needs of the local agricultural
industry) that depends upon an assessment of an economic activity that is
inherently unpredictable and which may well change with market
conditions, regulatory controls, newcomers to the area, and many other
factors, not to mention the weather. Butler, et al. v. Lewis County,
WWGMHB Case No. 99-2-0027c (Order Finding Noncompliance and
Imposing Invalidity, 2-13-04); Panesko, et al. v. Lewis County, WWGMHB
Case No. 00-2-0031c (Order Finding Noncompliance and Imposing
Invalidity, 2-13-04)

A requirement to hold water rights on agricultural land in order for these
lands to be designated agricultural lands of long-term commercial
significance in Lewis County would be clearly erroneous. There is ample
evidence in the record, (in addition to the County’s own code provisions)
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to demonstrate that commercial crops such as hay and Christmas trees
can be (and are) grown without irrigation in Lewis County. Butler, et al. v.
Lewis County, WWGMHB Case No. 99-2-0027c (Order Finding
Noncompliance and Imposing Invalidity, February 13, 2004); Panesko, et
al. v. Lewis County, WWGMHB Case No. 00-2-0031c (Order Finding
Noncompliance and Imposing Invalidity, 2-13-04)

A county may not include a requirement in its designation criteria that land
may not be identified as agricultural resource land unless it is “currently
devoted to agricultural activities.” A development regulation such as this
excludes areas capable of being used for agricultural production that are
not currently engaged in agricultural activity from consideration. This
criterion is in direct opposition to the Supreme Court holding in Redmond
and does not comply with the Act. Mudge, Panesko, Zieske, et al. v.
Lewis County, 01-2-0010c (Compliance Order, 7-10-02) Also Panesko v.
Lewis County, 00-2-0031c, Butler v. Lewis County, 99-2-0027c, and Smith
v. Lewis County, 98-2-0011c (Compliance Order, 7-10-02)

A local government’s duty with regard to initially adopted RLs is vastly
different than that with regard to CAs. Under section .060(1) a local
government must adopt DRs to assure conservation of RLs in the initial
planning stages. Those DRs remain in effect until implementing DRs are
adopted contemporaneous with or subsequent to a CP. RL designations
and DRs must be adopted anew and therefore jurisdiction exists to review
the local government’s action even if the designations and DRs are
unchanged. Panesko v. Lewis County 00-2-0031c (FDO, 3-5-01)

An exemption from CA protection for ongoing agriculture activities must be
limited to lands designated as ARLs under RCW 36.70A.170. ICCGMC v.
Island County 98-2-0023 (Compliance Order, 11-17-00)

The inclusion of 263 acres of ARL within an ILB designation substantially
interfered with Goal 8 of the Act. Butler v. Lewis County 99-2-0027c
(FDO, 6-30-00)

Agricultural lands that satisfy designation criteria may not be disqualified
simply because the land is not currently in agricultural use. Diehl v.
Mason County 95-2-0073 (RO 12-9-99)

The record failed to show that qualifying agricultural RLs that were not in
current use were designated. Therefore, failure to designate such areas
did not comply with the GMA. Diehl v. Mason County 95-2-0073
(Compliance Order, 8-19-99)

The record demonstrated that a previous SCS map, which pointed out
unique soils in Mason County, was incorrect and that no unique soils exist.
Therefore, exclusion of unique soils as a designation criterion complied
with the GMA. Diehl v. Mason County 95-2-0073 (Compliance Order, 8-
19-99)

The record demonstrated that a previous SCS map, which pointed out
unique soils in Mason County, was incorrect and that no unique soils exist.
Therefore, exclusion of unique soils as a designation criterion complied
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with the GMA. Diehl v. Mason County 95-2-0073 (Compliance Order, 8-
19-99)

Where the CP provided for an opportunity to challenge the original
designation of a property during the first amendment cycle, a
reclassification from agriculture to rural residential complies with the GMA
where the evidence demonstrated that the property did not meet the
original agricultural RL criteria. Anacortes v. Skagit County 99-2-0011
(FDO, 6-28-99)

Under the GMA a local government must designate and conserve
agricultural RLs and then take action to discourage incompatible uses. A
county must not put the emphasis upon protection of the rural area from
RL uses. ICCGMC v. Island County 98-2-0023 (FDO, 6-2-99)

An owner’s current use and/or intent for future use is not a conclusive
determination of whether land qualifies for agricultural RL designation.
ICCGMC v. Island County 98-2-0023 (FDO, 6-2-99)

The case of Redmond v. Growth Hearings Board 136 Wn.2d. at 38 (1998)
clarified the term “primarily devoted to” to be one where the designation
was to be “area wide” in scope and did not require that the land be
currently in agricultural production. Achen v. Clark County 95-2-0067
(Poyfair Remand) (Compliance Order, 5-11-99)

The case of Redmond v. Growth Hearings Board 136 Wn.2d. at 38 (1998)
clarified the term “long-term commercial significance for agricultural
production” beginning at page 54 to include the definition found at RCW
36.70A.030(10) and WAC 365-190-050. Achen v. Clark County 95-2-
0067 (Poyfair Remand) (Compliance Order, 5-11-99)

Where the record demonstrated that the local government had used
inappropriate criteria in failing to designate RLs and that the criteria that
were used were used incorrectly, the petitioner sustained its burden of
proving that the county action failed to comply with the GMA under the
clearly erroneous standard. Achen v. Clark County 95-2-0067 (Poyfair
Remand) (Compliance Order, 5-11-99)

Removal of approximately ¥2 square mile north of the UGA and 85% of the
open space/agricultural designation south of the UGA, along with a record
showing reasons for inclusion of the remaining agricultural lands within the
UGA of Sedro-Woolley, complied with the GMA. Abenroth v. Skagit
County 97-2-0060 (Compliance Order, 3-29-99)

The failure to include a criterion of unique soils for consideration in
designating agricultural lands, or a rationale contained in the record for the
exclusion of unique soils as a designation criterion, violated WAC 365-
190-050(2) and did not comply with the GMA. Diehl v. Mason County 95-
2-0073 (Compliance Order, 12-18-98)

The exclusion of land from agricultural designation based solely on the
lack of current use as agricultural land did not comply with the GMA under
the authority of Redmond v. Growth Hearings Board 136 Wn.2d 38 (1998).
Diehl v. Mason County 95-2-0073 (Compliance Order, 12-18-98)
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A county decision to not designate prime upland soils if artificially drained
and to not designate parcels smaller than 40 acres and to exclude private
forestland Grades IV and V from designation was within the discretion of
the local government and complied with the GMA. FOSC v. Skagit County
95-2-0075 (Compliance Order, 4-9-97)

A designation ordinance that required a minimum 40-acre parcel, but also
allowed subdivision into two 20-acre parcels, was inconsistent with a
criterion to eliminate 20-acre parcels for resource designation. One or the
other must be changed to comply with the GMA. FOSC v. Skagit County
95-2-0075 (Compliance Order, 4-9-97)

A city cannot designate property as agriculture within its municipal
boundaries unless the city has enacted a program for transfer or purchase
of development rights under RCW 36.70A.060(4). Achen v. Clark County
95-2-0067 (Compliance Order, 10-1-96)

The failure of the local government to examine growing capacity,
productivity, soil composition, proximity to population areas nor any data
to show that current farmland failed to meet the criteria set forth in the
GMA, did not comply with the GMA. Diehl v. Mason County 95-2-0073
(Compliance Order, 9-6-96)

The use of a criterion involving the necessity of the farmland to provide the
“sole support for a family” in designating agricultural land did not comply
with the GMA. FOSC v. Skagit County 95-2-0075 (FDO, 1-22-96)

Where the record reflected evidence of existing farming, over 7,000 acres
of prime soil and ongoing farming activities, the failure to designate any
agricultural lands of long-term commercial significance did not comply with
the GMA. Diehl v. Mason County 95-2-0073 (FDO, 1-8-96)

Agricultural lands of long-term commercial significance do not depend on
the ability of the land to provide the entirety of an owner’s income in order
to qualify for such designation. Diehl v. Mason County 95-2-0073 (FDO,
1-8-96)

The term “primarily devoted to” under RCW 36.70A.170 and WAC 365-
190-050 and —060 involves classification for area-wide lands rather than
specific individual parcel determinations. Achen v. Clark County 95-2-
0067 (FDO, 9-20-95)

Where a local government designated agricultural lands that included
portions which were not in current agricultural uses, there was no violation
of GMA. Achen v. Clark County 95-2-0067 (FDO, 9-20-95)

A local government must designate agricultural lands not already
characterized by urban growth that have long-term significance for
commercial production of food or other agricultural products. The GMA
requires a county to maintain and enhance agricultural based industries,
encourage the conservation of productive agricultural lands, and
discourage incompatible uses. RCW 36.70A.020(8). OEC v. Jefferson
County 94-2-0017 (FDO, 2-16-95)

A local government is required to designate and conserve agricultural
lands while going through the process of analysis and balancing for a CP
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and DRs. Failure to designate such agricultural lands did not comply with
the GMA. OEC v. Jefferson County 94-2-0017 (FDO, 2-16-95)

Development Regulations

As for LCC 17.30.610, the Board concurs with the County’s interpretation
of its ordinance in that hydroponic greenhouses fall within the definition of
“horticulture” and “other agricultural activities and therefore are allowed as
primary uses in ARL. Coordinated cases of Butler et al. v. Lewis County,
Case No. 99-2-0027c, Panesko v. Lewis County, Case No. 00-2-0031c,
and Hadaller et al. v. Lewis County, Case No. 08-2-0004c, Compliance
Order/FDO, at 64 (July 7, 2008).

The Board notes that RCW 36.70A.177 permits the use of innovative
zoning techniques but specifically prohibits non-farm uses of agricultural
land and relegates other non-agricultural uses to the status of accessory
and to those areas with poor soils or otherwise unsuitable for agricultural
purposes. The Board reads this provision, in conjunction with the GMA'’s
mandate for agricultural conservation, to mean that the only primary use of
ARL lands is one that is agricultural, all other uses are subordinate to
this... Therefore, under the GMA and the County’s own regulations, family
day cares and home business must be considered either “accessory” or
“incidental” as such uses are intended to provide supplementary, not
primary, income to the farm. Coordinated cases of Butler et al. v. Lewis
County, Case No. 99-2-0027c, Panesko v. Lewis County, Case No. 00-2-
0031c, and Hadaller et al. v. Lewis County, Case No. 08-2-0004c,
Compliance Order/FDO, at 64-65 (July 7, 2008).

[The Board noted that] ...the County is permitting the subdivision of
parcels 20 acres and greater but does provide that lots under five acres in
size may be subdivided so long as the total density on the entire
contiguous ownership (the “parent” farm), including existing dwellings,
does not exceed 1 dwelling unit per 20 acres (1 du/20acres). The Board
notes that with the application of clustering a residential development may
appear urban, but the GMA permits clustering and, with a required density
of 1 du/20 acres, the overall density of the site will be consistent with the
County’s overall ARL zoning density. The Board finds no error in this
approach. Coordinated cases of Butler et al. v. Lewis County, Case No.
99-2-0027c, Panesko v. Lewis County, Case No. 00-2-0031c, and
Hadaller et al. v. Lewis County, Case No. 08-2-0004c, Compliance
Order/FDO, at 67 (July 7, 2008).

In addition, the County is requiring, with the exception of lands where the
prime soils have previously been converted to non-crop related
agricultural uses, that the subdivision does not affect the prime soils on
the contiguous (parent farm) holding. What this provision fails to
recognize is that under the GMA agricultural is not limited to crop
production but includes such non-crop related activities as dairies, poultry
farms, and fish hatcheries - all of these activities require structures which
may overlay prime soils. To allow for conversion of previously converted
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prime soils based on “non-crop” related uses effectively negates the
GMA’s mandate to maintain that portion of the agricultural industry which
does not produce crops and, in essence, permits a poultry barn on prime
soils to become a residential subdivision merely because it does not
involve crop production despite the fact that the use is agricultural and has
prime soils. If conversion should be permitted to occur, it should occur to
favor the retention of those areas with prime soil, not for the long-term
removal of lands from agricultural use. Coordinated cases of Butler et al.
v. Lewis County, Case No. 99-2-0027c, Panesko v. Lewis County, Case
No. 00-2-0031c, and Hadaller et al. v. Lewis County, Case No. 08-2-
0004c, Compliance Order/FDO, at 68 (July 7, 2008).

The County’s solid agricultural conservation measures including large
minimum lot sizes for Agricultural and Forest Resource Lands, buffering
requirements for lands adjacent to agriculture, Right to Manage Resource
Lands provision, and periodic notification to property owners of adjacent
agricultural activity help mitigate the effects of lots that will be developed
under this ordinance...Enforcement of the County’s code requirements for
concurrency flood damage prevention, drinking water systems , on-site
sewage, shorelines protections, and critical areas regulations helps
mitigate the environmental impacts and the need for urban services...The
County also requires lot certification to ensure substandard lots are legally
platted. A certified lot can be conveyed but it cannot be developed unless
the property owner can comply with all the other County development
regulations, except minimum lot size. Additionally, the County disallowed
the development of substandard lots of less than an acre on Fidalgo
Island and Guemes Island until subarea plans for those areas are
completed. Evergreen Islands, et al. v. Skagit County, Case No. 00-2-
0046¢ (Compliance Order, May 19, 2005)

The definition of “long-term commercial significance” cannot, therefore, be
read to allow any more intense use of the land to constitute a rationale for
removing agricultural lands from conservation and protection as resource
lands. However, the major industrial development urban growth area is
specifically allowed by the GMA and, by the terms of RCW 36.70A.365,
contains its own conditions for approval. An MID UGA is not just any
“more intense” use; it is a statutorily created and limited “more intense”
use. Butler v. Lewis County, WWGMHB Case No. 99-2-0027c and
Panesko v. Lewis County, WWGMHB Case No. 00-2-0031c (Order
Rescinding Invalidity as to Cardinal MID Site, May 12, 2005)

As we review the County’s development regulations concerning uses
allowable in resource lands, we are mindful of the statutory purpose of
those regulations; they must “assure the conservation” of resource lands.
RCW 36.70A.060; RCW 36.70A.040(3). Where allowed uses in
agricultural lands are not resource-related, they must be restricted so that
they do not take the place of or interfere with agricultural uses. Butler, et
al. v. Lewis County, WWGMHB Case No. 99-2-0027c (Order Finding
Noncompliance and Imposing Invalidity, February 13, 2004); Panesko, et
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al. v. Lewis County, WWGMHB Case No. 00-2-0031c (Order Finding
Noncompliance and Imposing Invalidity, 2-13-04)

We agree that home-based businesses can be a supplementary source of
income to farm families. However, we hold that home-based businesses
in agricultural lands must be limited by regulations that ensure that those
businesses are of a size and scope that does not interfere with agricultural
activities (or any prime soils) and are compatible with the primary use of
the farmlands for farming. Butler, et al. v. Lewis County, WWGMHB Case
No. 99-2-0027c (Order Finding Noncompliance and Imposing Invalidity,
February 13, 2004); Panesko, et al. v. Lewis County, WWGMHB Case No.
00-2-0031c (Order Finding Noncompliance and Imposing Invalidity, 2-13-
04)

Applying reduced CA protections for ongoing agriculture in non RL
designated areas, or restricted to only agricultural uses areas, based only
upon the criteria of RCW 84.34, does not comply with the Act and
substantially interferes with the goals of the Act. A process that involves
reduction of CA protections for lots as small as one acre is not an
allowable balancing of GMA goals. PPF v. Clallam County 00-2-0008
(Compliance Order, 10-26-01)

A DR that precludes densities more intense than 1 du per 10 acres for
ARLs within FFAs complies with the Act. Diehl v. Mason County 95-2-
0073c (Compliance Order, 6-27-01)

DRs which allow fifteen percent residential subdivision, RV parks, boat
launches, etc., parks, golf courses, restaurants and commercial services
all in designated RL areas do not comply with the Act and substantially
interferes with Goal 8 of the Act under recent Washington State Supreme
Court cases. Panesko v. Lewis County 00-2-0031c (FDO, 3-5-01)

Where a previous order determined that the general buffer requirements
were compliant and reflected BAS, and the question was whether the
county appropriately balanced the goals and requirements of CA and RL
areas, this record revealed the county had done an exhaustive job in
evaluating BAS and determining local applicability to existing ongoing
agricultural RL lands. FOSC v. Skagit County 96-2-0025 (Compliance
Order, 2-9-01)

A DR which allows non-agricultural uses in an agricultural RL and does
not require such use to be temporary and does not prohibit leaching of
toxins, does not comply with the GMA and the county’s own agricultural
conservation policies. Evergreen v. Skagit County 00-2-0046¢ (FDO, 2-6-
01)

Where a DR allows a number of uses in RLs, which fail to comply with
recent State Supreme Court decisions such uses fail to comply with the
GMA. Requiring a special use permit does not remedy this failure to
comply. Evergreen v. Skagit County 00-2-0046¢ (FDO, 2-6-01)

If a lot aggregation DR within an adjacent to RL lands is amended, the
county must adopt other measures that prevent incompatible development
and uses from encroaching on RLs and to encourage conservation of
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forest and agricultural lands. Evergreen v. Skagit County 00-2-0046c¢
(FDO, 2-6-01)

A DR which clarifies uncertain terminology and which adopts criteria to
satisfy the GMA requirement that qualified ARLs not in current use be
included in the designation, complies with the GMA. Diehl v. Mason
County 95-2-0073 (Compliance Order, 12-4-00)

An exemption from CA protection for ongoing agriculture activities must be
limited to lands designated as ARLs under RCW 36.70A.170. ICCGMC v.
Island County 98-2-0023 (Compliance Order, 11-17-00)

A 25-foot riparian buffer zone even if it is a managed, compact buffer zone
for ongoing agricultural activities in a designated ALR was below the
range of BAS as shown by the record. It did not fall within the range of
peer tested BAS in the record. FOSC v. Skagit County 96-2-0025c
(Compliance Order, 8-9-00) & FOSC v. Skagit County 00-2-0033c (FDO,
8-9-00)

Allowance of a 10-acre minimum lot size within agricultural RLs with the
associated possibility of 1 du per 5 acre densities in some areas as part of
a clustering program, complies with and does not substantially interfere
with the goals of the GMA. Diehl v. Mason County 95-2-0073
(Compliance Order, 8-19-99)

Use of a 50-foot buffer in rural lands and a 100-foot buffer in UGAs and
rural lands of more intense development to segregate agricultural RLs
from incompatible uses complies with the GMA. There is no specific GMA
requirement for the minimum width of such buffers. Diehl v. Mason
County 95-2-0073 (Compliance Order, 8-19-99)

Under the record here, allowing densities more intense than 1 du per 5
acres surrounding RL designated areas substantially interferes with Goal
8 of the GMA. Friday Harbor v. San Juan County 99-2-0010 (FDO, 7-21-
99)

Allowing densities more intense than 1 du per 10 acres in agricultural RL
and 1 du per 20 acres in designated forestry RL, under the record here,
substantially interferes with Goal 8 of the GMA. Friday Harbor v. San
Juan County 99-2-0010 (FDO, 7-21-99)

Under the record in this case, where it is clear the county must reconsider
certain parts of its rural agricultural designation for potential RL
designation, invalidity will apply to those areas in the Rural-Ag designation
which allow greater density than that allowed in the agricultural RL zone.
ICCGMC v. Island County 98-2-0023 (FDO, 6-2-99)

An ordinance which allowed subdivision of agricultural lands into parcels
smaller than 10 acres in conjunction with a finding by the county that
acreage smaller than 10 acres could not be reasonably expected to have
long-term commercial significance for agricultural use did not comply with
the GMA. Additionally, such an ordinance substantially interfered with
RCW 36.70A.020(8) and was declared invalid. Diehl v. Mason County 95-
2-0073 (Compliance Order, 12-18-98)
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A DR which allowed 1 unit per 5-acre density within agricultural RLs did
not comply with the GMA. Additionally, such ordinance substantially
interfered with RCW 36.70A.020(8) and was declared invalid. Diehl v.
Mason County 95-2-0073 (Compliance Order, 12-18-98)

Buffer widths from 5 to 20 feet for lands adjacent to agricultural lands did
not assure that such adjacent lands would not interfere with continued use
of the RL and therefore did not comply with the GMA. Diehl v. Mason
County 95-2-0073 (Compliance Order, 12-18-98)

The GMA gives protection to designated agriculture RLs from
incompatible adjacent uses and brings into play the balancing act between
GMA'’s goals for the conservation of agricultural industry and protection of
CAs. The price paid for that deference is removal of development
potential. FOSC v. Skagit County 96-2-0025 (Compliance Order, 9-16-98)
The Legislature has recently clarified the allowance of cluster
development in agricultural lands. As long as the long-term viability of
agriculture lands is not threatened by conflicting uses, clustering is an
allowable option. Abenroth v. Skagit County 97-2-0060 (FDO, 1-23-98)

In order to comply with the GMA a DR must have provisions to reserve the
balance of a developed agricultural land for future long-term agricultural
use rather than as a holding pattern for future sprawl. Wells v. Whatcom
County 97-2-0030 (FDO, 1-16-98)

RCW 36.70A.177 is a new section of the GMA and directs that in
agricultural lands of long-term commercial significance innovative zoning
techniques, including cluster zoning, are appropriate. Hudson v. Clallam
County 96-2-0031 (Compliance Order, 12-11-97)

A DR that exempted all existing agricultural activities from coverage did
not comply with the GMA. CCNRC v. Clark County 96-2-0017
(Compliance Order, 11-2-97)

The mere adoption of a pre-existing land use map and underlying
residential densities within designated agricultural lands without a review
for consistency did not comply with the GMA. Hudson v. Clallam County
96-2-0031 (FDO, 4-15-97)

The GMA requirement to conserve agricultural lands from conflicting uses
requires a local government to find ways to protect such agricultural lands.
Hudson v. Clallam County 96-2-0031 (FDO, 4-15-97)

An action designating agricultural lands of long-term significance but
thereafter readopting underlying rural residential densities created an
inherent conflict and did not satisfy the consistency requirement of the
GMA. Hudson v. Clallam County 96-2-0031 (FDO, 4-15-97)

Allowance of 1 dwelling unit per 1 acre, 2.4 acre, and 4.8-acre densities in
a designated agricultural zone did not comply with the GMA. Hudson v.
Clallam County 96-2-0031 (FDO, 4-15-97)

The process of balancing goals at the CP stage cannot include
abandoning the conservation of designated agricultural lands. Hudson v.
Clallam County 96-2-0031 (FDO, 4-15-97)
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One of the major reasons for the enactment of the GMA was to stop the
conversion of RLs into sprawling low-density development. Densities
within designated agricultural resource areas must not interfere with the
primary use of the lands for production of food or other agricultural
products or fiber. Hudson v. Clallam County 96-2-0031 (FDO, 4-15-97)

A county is required to adopt DRs on or before September 1, 1991, that
assure the conservation of agricultural RLs previously designated. OEC v.
Jefferson County 94-2-0017 (FDO, 2-16-95)

AIRPORTS

In this order, we find that the County has sufficiently analyzed the risk
factors and conditions specific to the OIA and reduced development
potential in those airport safety zones that carry the greatest risk.
Important to our findings in this regard is the fact that the Washington
Department of Transportation, Aviation Division, supports the County in its
choice of methods for protecting the OIA from incompatible uses. Michael
Durland v. San Juan County 00-0-0062c and Fred Klein v. San Juan
County 02-2-0008 (Compliance Order/Extension of Time 12-18-03)

A county must ensure that notification regarding siting of general aviation
airports reaches beyond residents living within 1,000 feet from any point
on a proposed landing area. Yanisch, et al. v. Lewis County, 02-2-0007c¢
(FDO, 12-11-02)

A county is not compliant with GMA requirements regarding siting of
general aviation airports if it fails to preclude non-compatible uses within
the final approach areas. Klein v. San Juan County, 02-2-0008 (FDO, 10-
18-02)

A residential zone within airport property does not comply with RCW
36.70A.200(5). CCARE v. Anacortes 01-2-0019 (FDO, 12-12-01)

A local government may not preclude the siting of EPFs. Siting includes
use or expansion of airport facilities for airport uses. CCARE v. Anacortes
01-2-0019 (FDO, 12-12-01) & Des Moines v. CPSGMHB 98 Wn. App. 23
(1999)

An airport is an EPF under the definition found in RCW 36.70A.200.
CCARE v. Anacortes 01-2-0019 (FDO, 12-12-01)

RCW 36.70A.510 requires a local government to adopt land use policies
and DRs that preclude incompatible land uses adjacent to airports.
Abenroth v. Skagit County 97-2-0060 (FDO, 1-23-98)

An airport is an essential public facility under the definition of RCW
36.70A.200(1). Achenv. Clark County 95-2-0067 (FDO, 9-20-95)

The requirement that a local government may not preclude the siting of
EPFs under RCW 36.70A.200(2) involves a duty to maintain current
airport facilities. DRs are appropriate vehicles to prevent encroachments
on surrounding airport property that make siting and maintenance of
existing airports difficult. Residential designation of surrounding properties
is usually inappropriate. Achen v. Clark County 95-2-0067 (FDO, 9-20-95)
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ALLOCATION OF POPULATION

While the sizing of the UGAs was compliant, the resulting densities were
woefully inadequate to satisfy the GMA requirement to achieve urban
growth within UGAs. A county does not comply with its own CPPs nor
with the GMA when it directs more than 50 % of the allotted population
projection to rural areas. Butler v. Lewis County 99-2-0027c (FDO, 6-30-
00)

A county has the responsibility under the GMA of providing for regional
coordination and the sole responsibility for allocation of population
projections. Cotton v. Jefferson County 98-2-0017 (Amended FDO, 4-5-
99)

A town may not unilaterally reduce the county-assigned allocation of
population. Moore-Clark v. La Conner 94-2-0021 (FDO, 5-11-95)

A city has discretion to allocate its future population through a variety of
densities provided that a proper analysis, and compliance with GMA goals
and requirements, is achieved. Berschauer v. Tumwater 94-2-0002 (FDO,
7-27-94)

AMENDMENT

1.

CP Amendment

The requirement of RCW 36.70A.130 is clear - Winlock was required to
review and revise, if necessary, its comprehensive plan by December 1,
2008. While it adopted a revised comprehensive plan in early 2006, there
has been no action taken by the City to address the concerns raised in the
previous matter before the Board [Harader, et al. v. Winlock, WWGMHB,
Case Number 06-2-0007]; concerns which appear to remain as review of
the 2005 Comprehensive Plan in this case reflects many of the same
facts. As with the prior case, there is no evidence in the Record reflecting
that there was public notice that the .130 mandated review and revision
was under consideration nor was there a finding in any ordinance (1) of
the review that had taken place or (2) that revisions were or were not
undertaken as a result. Heikkila/Cook v. City of Winlock, Case No. 09-2-
0013c, Final Decision and Order (Oct. 8, 2009)

[In finding that the County’s decision to deny property owner’s application
for a comprehensive plan amendment does not amount to a violation of
the GMA, the Board stated] RCW 36.70A.280 grants the boards’
jurisdiction to hear and determine only those petitions alleging a
jurisdiction is not in compliance with the GMA as it relates to the adoption
of plans, development regulations or amendments of same. If a County, in
exercising its GMA permitted discretion, does not take action to amend its
Comprehensive Plan, the Growth Management Hearing Boards cannot
over-ride a County decision and amend a Comprehensive Plan. Unless
required by the GMA, it is in the County’s discretion to decide to amend its
comprehensive plan. Chimacum Heights LLC v. Jefferson County, Case
No. 09-2-0007, Order Dismissing Case, at 3 (May 20, 2009)
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[Holding Petitioners’ challenge was not untimely because the County’s
Comprehensive Plan and Land Use Map were never amended to reflect a
decision of the County Commissioners, the Board stated:] The 1998
Ordinance apparently failed to reflect the BOCC vote to redesignate the
Schwarz Family properties and the County failed to amend its
Comprehensive Plan and zoning maps after passage of the 1998
Ordinance. Furthermore, the County adopted a 20 year Comprehensive
Plan update in 2007 and did not incorporate the 1998 decision. Finally,
and of greatest significance, the County undertook review and
reconsideration of the Schwarz Family properties in 2008 ... That 2008
review and legislative decision clearly resulted in redesignation of the
Schwarz Family properties, was required to comply with the GMA, and
challenges based on a failure to designate in a GMA compliant manner
are now appropriate. Clark County Natural Resource Council/Futurewise
v. Clark County, Case No. 09-2-0002, Order on Motion — Schwarz, at 3
(April 23, 2009)

[Petitioner challenged un-amended portions of the City’s Comprehensive
Plan; the Board held...] Contrary to Petitioner’'s unsupported assertion of
“the ambiguity of the statute” there is nothing in the GMA that would
suggest that the entire comprehensive plan is opened for challenge during
every annual review. Petitioner cites no authority that would support such
an unprecedented argument. While Petitioner alludes to “a vigorous
debate” over the limitations upon the right to appeal contained in the GMA
now being considered by the State Supreme Court, that debate concerns
the scope of matters subject to appeal of the review and evaluation
required by RCW 36.70A.130(1) and (4). As has been clearly established,
that is not the nature of Olympia’s recent amendments. Therefore, as
Issue 1 addresses matters not within the scope of the City of Olympia’s
recent amendments, we do not have jurisdiction over them. Any challenge
to those provisions should have been brought following Olympia’s
comprehensive review and revisions in 2005. West v. City of Olympia,
Case No. 08-2-000, Order on Motions, at 6 (April 2, 2008)

[Petitioners’ challenge an amendment to Battleground’s code provisions,
asserting that with this amendment all provisions of the City’'s
Comprehensive Plan and Development Regulations were available for
challenge, the Board held ...] Based on the language in Ordinance 07-
016, the Board concludes that Ordinance 07-016 is not an “update”
required by RCW 36.70A.130(1) and (4), and is an amendment to the
City’s plan adopted pursuant to RCW 36.70A.130(2)(a). While this type of
amendment is subject to Board review for compliance of the amendment
with the GMA, this type of amendment is not required to ensure that the
local jurisdiction’s entire comprehensive plan and development regulations
comply with all the provisions of the GMA ... The Board lacks jurisdiction
over challenges to unchanged provisions of the comprehensive plan.
Wise v. City of Battleground, Case No. 07-2-0031, FDO, at 6 (June 18,
2008)
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The question presented by the County’s motion is the scope of the
Board’s review of a comprehensive plan amendment which is not made
pursuant to a RCW 36.70A.130(1) and (4) update. The County argues that
a challenge to the sufficiency of the rural densities requirements for the
Rural Element is an update question and cannot be raised when the
amendment does not repeal or revise the entire Rural Element ... were
the Board to decide that there could be no challenge to the sufficiency of
the variety of rural densities unless the entire Rural Element were
repealed, it would mean that an otherwise compliant Rural Element could
be made non-compliant without review simply because the amendment
did not repeal and revise the entire Rural Element. The Board finds no
basis for such a limitation on board review in the GMA. Bayfield
Resources Co./Futurewise v. Thurston County, Case No. 07-2-0017c,
Order on Motion to Dismiss, at 4 (Jan 17, 2008).

[T]he purpose of the enactment does not foreclose a challenge to the
impact of the enactment on another requirement or goal of the GMA. At
the same time, the [Board’s] jurisdiction to review a comprehensive plan
amendment extends only to the changes adopted. Matters which were not
altered by the comprehensive plan amendment are not open to challenge
simply because there was a comprehensive plan amendment. The
changes themselves are what is at issue ... [W]hile the compliance of
those changes with the GMA includes any impacts of those changes on
the plan overall, the fact that the County has amended its Rural Element
does not necessarily put the entire Rural Element at issue. Bayfield
Resources Co./Futurewise v. Thurston County, Case No. 07-2-0017c,
Order on Motion to Dismiss, at 6 (Jan 17, 2008).

Based on the direction from the Court of Appeals that the Memorandum of
Understanding (MOU) constitutes a de facto comprehensive plan
amendment, this Board found that the MOU fails to comply with the public
participation requirements of the GMA. The County’s promise not to
implement or enforce the provisions of the MOU does not constitute a
repeal of the comprehensive plan amendment. The MOU remains in effect
and the County’s agreement not to enforce it does not alter its
effectiveness. Alexanderson/Dragonslayer, et al v. Clark County, Case
No. 04-2-0008, Order Finding Continuing Non-Compliance, at 4 (Feb 20,
2008).

To determine whether or not an action constitutes a comprehensive plan
amendment, the Board must determine if the agreement has the same
effect as a comprehensive plan amendment. City of Anacortes v. Skagit
County and Washington Department of Ecology, WWGMHB Case No. 07-
2-0003, Order Dismissing PFR (July 2, 2007)

For an agreement to “effectively” amend a comprehensive plan under the
Alexanderson standard, it is not enough that it be merely “inconsistent”
with the plan. It must clearly and directly supersede a plan provision so
that “what was previously forbidden is now allowed.” City of Anacortes v.
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Skagit County and Washington Department of Ecology, WWGMHB Case
No. 07-2-0003, Order Dismissing PFR (July 2, 2007)

A de facto comprehensive plan amendment must do more than create an
inconsistency between the agreement and the plan. It must actually force
or prohibit action in direct contrast with a plan policy directive. City of
Anacortes v. Skagit County and Washington Department of Ecology,
WWGMHB Case No. 07-2-0003, Order Dismissing PFR (July 2, 2007)
The change in designation of the Karma Gardens site is a change in the
designation on the Skagit County Comprehensive Plan map and is
therefore a comprehensive plan amendment. The Board finds that the
County has erroneously used the administrative interpretation process to
make the designation change. Skagit County GrowthWatch v. Skagit
County 04-2-0004 (FDO, 8-24-04)

The memorandum of understanding between the Tribe and the County
(MOU) simply represents an agreement as to how the Tribe will work with
the County on a variety of issues if the land is placed in trust status. It
does not itself amend the comprehensive plan ... [although] it is true that a
change in status of the subject property would require the County to take
action to amend its comprehensive plan because it would remove some
land from the County’s jurisdiction. Alexanderson et al. v. Clark County
04-2-0008 (Order on Motion to Dismiss 7-23-04)

A PFR which challenges a CP amendment is not moot even if a
concomitant rezone is granted by the City and is unchallenged by
petitioners. Larson v. Sequim 01-2-0021 (MO 